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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2615 

Determination  of  Plan  Sufficiency  and 
Termination  of  Sufficient  Plans 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  Rule. 

summary:  This  regulation  prescribes  the 
conditions  under  which  the  Pension 
Benefit  Guaranty  Corporation  (the 
“PBGC'')  will  issue  a  Notice  of 
Sufficiency  to  the  plan  administrator  of 
a  terminating  plan  and  the  rules  for 
winding  up  the  affairs  of  the  plan. 

Section  4041  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (os 
amended  by  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980)  (the 
“Act”)  provides  that  if  a  terminating 
single  employer  pension  plan  has 
sufficient  assets  to  pay  certain  pension 
benefits,  the  PBGC  will  issue  a  Notice  of 
Sufficiency  to  the  plan  administrator. 
Section  4041  of  the  Act  further  provides 
that  a  plan  administrator  who  receives  a 
Notice  of  Sufficiency  may  proceed  with 
the  termination  of  the  plan  in  a  manner 
consistent  with  Subtitle  C  of  Title  IV  of 
the  Act.  This  regulation  is  necessary 
because  the  Act  does  not  establish 
procedures  either  for  determining 
whether  a  plan  is  sufficient  or  for 
winding  up  the  affairs  of  the  plan.  The 
intended  effect  of  this  regulation  is  to 
provide  procedures  for  the  orderly  and 
efficient  termination  of  sufficient  plans, 
and  to  ensure  that  generally  a 
participant  or  beneficiary  with  a  benefit 
payable  as  an  annuity  under  a 
terminating  plan  will  receive  his  or  her 
benefit  in  the  annuity  form  specified  in 
the  plan  through  a  funding  medium  that 
will  assure  timely  and  uninterrupted 
payment. 

EFFECTIVE  DATE:  February  27. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Segal,  Staff  Attorney,  Office  of  the  - 
General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  Suite  7200,  2020 
K  Street,  N.W.,  Washington,  D.C.  20006, 
(202)  254-3010. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  3, 1976,  the  PBGC 
published  in  the  Federal  Register  a 
proposed  regulation  on  “Determination 
of  Plan  Sufficiency  and  Termination  of 
Sufficient  Plans"  (41  FR  48504).  The 
proposed  regulation  set  forth  a 
procedure  for  determining  whether  the 
assets  held  under  a  terminating  plan,  if 
allocated  in  accordance  with  section 
4044  of  the  Act,  are  sufficient  to 


discharge  when  due  all  obligations  of 
the  plan  with  respect  to  basic  benefits. 
The  proposal  also  set  forth  a  procedure 
for  winding  up  the  affairs  of  a  sufficient 
plan. 

On  January  9. 1978,  the  PBGC 
published  as  a  final  rule  that  portion  of 
the  proposal  dealing  with  the  conditions 
under  which  the  PBGC  will  provide  the 
early  retirement  benefit  of  a  participant 
in  a  sufficient  plan  who  had  not  retired 
before  the  plan  terminated  (43  FR  1334). 
The  reason  for  making  the  early 
retirement  rule  final  at  that  time  was 
that  a  number  of  plan  administrators 
who  had  received  a  Notice  of 
Sufficiency  were  unable  or  unwilling  to 
close  out  the  plan  either  because  they 
could  not  obtain  bids  for  the  early 
retirement  benefits,  or  the  bids  they 
obtained  were  unreasonable. 
Accordingly,  the  PBGC  issued  the  final 
rule  on  early  retirement  benefits  and 
continued  its  review  of  the  remainder  of 
the  proposed  regulation. 

The  PBGC  has  completed  that  review 
which  included  careful  cQnsideration  of 
the  numerous  comments  on  the  proposal 
received  from  the  public.  The  final 
regulation  set  forth  in  this  document 
differs  substantively  from  the  proposal 
in  several  respects;  many  of  those 
changes  have  been  made  in  response  to  - 
the  comments.  Additionally,  some  non¬ 
substantive  changes  have  been  made 
that  the  PBGC  believes  simplify  and 
generally  clarify  the  regulation. 

Although  no  changes  have  been  made  in 
the  substance  of  the  early  retirement 
regulation,  the  final  regulation  as 
published  on  January  9, 1978  is  being 
revised  by  this  document  for  the 
purposes  of  simplifying  the  early 
retirement  rule  and  of  incorporating  in 
one  instrument  all  rules  on 
Determination  of  Plan  Sufficiency  and 
Termination  of  Sufficient  Plans. 

In  the  discussion  that  follows, 
references  are  to  sections  in  the  final 
regulation  unless  otherwise  stated. 

Overview  of  the  Regulation 

In  order  to  make  the  regulation  as 
clear  as  possible  and  to  accommodate 
substantive  changes  from  the  proposal, 
the  PBGC  has  restructured  the  final 
regulation.  Unlike  the  proposal,  the  final 
regulation  is  divided  into  four  subparts. 
Subpart  A  contains  the  general 
provisions  of  the  regulation,  including 
rules  for  determining  whether  a  plan 
administrator  must  follow  the  procedure 
set  forth  in  Subpart  B  for  demonstrating 
sufficiency.  Subpart  A  provides,  as  a 
general  rule,  that  upon  receipt  of  a 
Notice  of  Intent  to  Terminate  a  pension 
plan,  the  PBGC  will  determine,  on  the 
basis  of  all  the  facts  and  circumstances 
of  the  case,  whether  the  plan  is  clearly 


insufficient.  If  the  plan  is  clearly 
insufficient,  the  PBGC  will  issue  a 
Notice  of  Inability  to  Determine 
Sufficiency  to  the  plan  administrator 
and  proceed  to  place  the  plan  into 
trusteeship.  If  the  plan  is  not  clearly 
insufficient,  the  plan  administrator  is 
required  to  follow  the  procedure  for 
demonstrating  sufficiency  set  forth  in 
Subpart  B  of  die  regulation. 

Subpart  B  prescribes  the  procedure  for 
demonstrating  whether  a  plan  will  be 
sufficient  on  the  date  the  plan's  assets 
are  distributed.  Basically,  a  plan 
administrator  must  demonstrate 
whether  the  value  of  the  assets  expected 
to  be  available  for  allocation  on  the 
intended  date  of  distribution  equals  or 
exceeds  the  estimated  liability  of  the 
plan  for  benefits  in  priority  categories  1 
through  4  as  of  that  date.  In  order  to 
determine  the  value  of  annuity  benefits, 
the  plan  administrator  is  required  to 
obtain  a  bid  from  an  insurer  to  provide 
those  benefits.  A  plan  administrator 
who  successfully  completes  the 
procedure  prescribed  by  Subpart  B  will 
be  issued  a  Notice  of  Sufficiency,  and 
will  then  close  out  the  plan  in 
accordance  with  Subpart  C.  A  plan 
administrator  who  is  unable  to 
demonstrate  sufficiency  will  be  issued  a 
Notice  of  Inability  to  Determine 
Sufficiency,  and  the  PBGC  will  proceed 
to  place  the  plan  into  trusteeship. 

Subpart  C  of  the  regulation  sets  forth 
the  procedure  for  closing  out  a  plan  that 
a  plan  administrator  must  follow  upon 
receipt  of  a  Notice  of  Sufficiency.  Within 
90  days  after  the  date  of  the  Notice,  the 
plan  administrator  must  distribute  the 
plan  assets,  purchasing  from  an  insurer 
a  contract  or  contracts  to  provide 
annuity  benefits.  If  the  plan 
administrator  finds  that  plan  assets  are 
not  adequate  to  provide  all  benefits  in 
priority  categories  1  through  4,  he  or  she 
may  take  no  further  action  to  close  out 
the  plan  and  must  notify  the  PBGC 
immediately.  Upon  receipt  of  the  notice, 
the  PBGC  will  revoke  the  Notice  of 
Sufficiency  and  put  the  plan  into 
trusteeship. 

Subpart  D  prescribes  the  conditions 
under  which  the  plan  administrator  of  a 
terminating  plan  that  is  closing  out 
under  a  Notice  of  Sufficiency  may 
arrange  for  the  PBGC  to  become 
responsible  for  the  payment  of  early 
retirement  benefits. 

Subpart  A — General  Provisions 

Purpose  and  Scope 

Proposed  §  2615.1(b)  described  the 
scope  of  the  regulation.  The  PBGC  has 
changed  this  provision  to  make  clear 
that  the  regulation  does  not  apply  to 
multiemployer  pension  plans.  This 
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change  was  made  in  light  of  the  recent 
enactment  of  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980,  which  so 
altered  the  nature  and  consequences  of 
plan  termination  for  multiemployer 
plans  that  the  rules  set  forth  in  this 
regulation  are  inappropriate  to 
multiemployer  plan  terminations. 

Determination  Upon  Receipt  of  Notice 
of  Intent  To  Terminate 

Proposed  §§  2615.4  and  2615.5 
described  the  circumstances  under 
which  the  PBGC  would  issue  a  Notice  of 
Inability  to  Determine  Sufficiency  or  a 
Notice  of  Sufficiency  to  the  plan 
administrator  of  a  terminating  plan.  In 
the  interest  of  simplicity,  the  PBGC  has 
rewritten  and  restructured  the  relevant 
provisions. 

Section  2615.3(a)  provides,  as  a 
general  rule,  that  upon  receipt  of  a 
Notice  of  Intent  to  Terminate  a  plan,  the 
PBGC  will  determine,  on  the  basis  of  all 
the  facts  and  circumstances  of  the  case, 
whether  the  plan  is  clearly  insufficient. 

If  the  PBGC  determines  that  the  plan  is 
clearly  insufficient,  the  PBGC  will  issue 
a  Notice  of  Inability  to  Determine 
Sufficiency  to  the  plan  administrator 
(§  2615.3(a)(1)).  The  plan  will  then  be 
placed  in  trusteeship,  and  PBGC  will 
assume  the  obligation  of  paying 
guaranteed  benefits  under  the  plan  in 
accordance  with  Title  IV  of  the  Act. 

If  the  plan  is  not  clearly  insufficient, 
the  PBGC  will  direct  the  plan 
administrator  to  follow  the  procedure 
set  forth  in  Subpart  B  of  the  regulation 
for  demonstrating  whether  the  plan  will 
be  sufficient  (§  2615.3(a)(2)). 

Proposed  §  2615.4(b)  provided  that  the 
plan  administrator  of  a  clearly 
insufficient  plan  could  within  20  days 
after  receiving  the  Notice  of  Inability  to 
Determine  Sufficiency,  notify  the  PBGC 
of  his  or  her  intention  to  challenge  the 
PBGC’s  determination  by  following  the 
procedure  for  demonstrating  sufficiency 
set  forth  in  proposed  §  2615.5(d).  The 
PBGC  has  eliminated  this  provision  in 
the  final  regulation.  In  determining 
whether  a  plan  is  clearly  insufficient, 
the  PBGC  will  take  into  account  all  of 
the  relevant  facts  and  circumstances  of 
the  case,  including  market  conditions 
and  the  cost  of  purchasing  annuities 
from  an  insurer.  The  PBGC  believes  that 
this  broad  approach  will  ensure  that  the 
PBGC  will  not  determine  that  a  plan  is 
clearly  insufficient  unless  it  is  certain 
that  the  plan  will  not  be  able  to  provide 
the  necessary  benefits.  To  permit  a  plan 
administrator  to  attempt  to  demonstrate 
sufficiency  where  it  is  clear  that  the 
attempt  will  fail  would  result  in 
unnecessary  delay  and  would  expose 
the  PBGC  to  the  risk  of  absorbing  post¬ 


termination  decreases  in  the  value  of 
plan  assets. 

Like  the  proposal,  the  final  regulation 
sets  forth  a  special  rule  applicable  to 
plans  that  have  no  participants  entitled 
to  receive  benefits  in  priority  categories 
1  through  4  (proposed  $  2615.5(b);  final 
§  2615.3(b)).  When  the  PBGC  receives  a 
Notice  of  Intent  to  Terminate  such  a 
plan,  the  PBGC  will  not  require  the  plan 
administrator  to  follow  the  procedure 
set  forth  in  Subpart  B  of  the  regulation 
for  demonstrating  whether  the  plan  will 
be  sufficient.  Rather,  the  PBCC  will 
issue  a  Notice  of  Sufficiency  to  the  plan 
administrator  directing  the  plan 
administrator  to  distribute  assets  and 
wind  up  the  affairs  of  the  plan  in 
accordance  with  Subpart  C  of  the 
regulation. 

Proposed  §  2615.5  (c)  provided  that 
the  PBGC  would,  without  requiring  the 
plan  administrator  to  follow  the 
procedure  for  demonstrating  sufficiency, 
issue  a  Notice  of  Sufficiency  to  the  plan 
administrator  of  a  plan  that,  as  of  the 
date  of  plan  termination,  had  already 
purchased  from  an  insurer  all  benefits  In 
priority  categories  1  through  4.  The 
PBGC  has  examined  this  provision  and 
concluded  that  it  is  unnecessary.  If,  as  of 
the  date  of  plan  termination,  a  plan  has 
provided  all  benefits  in  priority 
categories  1  through  4,  the  plan  has  no 
participants  entitled  to  reoeive  benefits 
in  categories  1  through  4.  Thus,  the 
special  rule  set  forth  in  §  2615.3(b)  of  the 
regulation  is  applicable  to  plans 
described  in  proposed  §  2615.5(c). 

In  connection  with  this  issue,  it  is 
important  to  note  that  the  purchase  of 
an  annuity  contract  in  contemplation  of 
termination  is  considered  to  be  an 
allocation  of  plan  assets  upon 
termination  and  is  subject  to  the 
allocation  rules  set  forth  in  section  4044 
of  the  Act. 

The  Alternatives 

The  proposed  regulation  set  forth  for 
consideration  and  public  comment  two 
alternative  methods  for  processing  plans 
that  are  not  clearly  insufficient 
(proposed  §  2615.5(d)).  Alternative  I 
provided  that  a  plan  administrator  was 
not  required  to  attempt  to  demonstrate 
sufficiency.  Rather,  the  plan 
administrator  had  the  option  of 
following  the  procedure  for 
demonstrating  sufficiency  or  of 
permitting  the  PBGC  to  take  the  plan 
into  trusteeship.  Under  Alternative  II. 
the  plan  administrator  was  required  to 
follow  the  procedure  for  demonstrating 
sufficiency.  A  plan  administrator  who 
succeeded  in  demonstrating  sufficiency 
was  required  to  close  out  the  plan  in  the 
private  sector  by  purchasing  contracts 


from  an  insurer  to  provide  annuity 
benefits. 

Most  of  the  comments  on  the  proposal 
addressed  the  issue  of  which  alternative 
should  be  adopted.  The  comments  that 
favored  Alternative  I  stressed  as  its 
significant  positive  aspects  the 
flexibility  given  the  plan  administrator, 
the  reduction  in  the  plan  administrator's 
burden,  and  the  possibility  that  the 
choice  available  under  Alternative  I 
might,  particularly,  in  the  case  of  small 
plans,  result  in  increased  benefit 
payments  to  participants.  Additionally, 
one  comment  opposing  Alternative  II 
stated  that  it  “appears  to  give  the 
insurance  industry  an  unreasonable 
advantage  in  the  area  of  terminated 
plans.” 

Many  of  the  comments  that  favored 
Alternative  II  stated  that  the  private 
sector  has  served  the  pension 
community  effectively,  that  under 
Alternative  I  the  PBGC  would  compete 
with  that  sector,  and  that  such 
competition  would  be  unfair  and  would 
drive  insurers  out  of  the  terminating 
plan  market.  One  of  the  main  arguments 
advanced  in  support  of  Alternative  II 
was  that  Alternative  I  would  expand  the 
PBGC's  role  beyond  the  scope 
envisioned  by  the  Act  since  the  PBGC 
would  be  acting  as  an  insurer  of 
sufficient  plans. 

The  PBGC  gave  careful  consideration 
to  the  comments  for  and  against  each 
alternative  and  has  decided  to  adopt 
Alternative  II.  The  PBGC  believes  that, 
as  a  general  rule,  it  should  become 
involved  with  plans  that  can  be  closed 
out  in  the  private  sector  only  to  the 
extent  necessary  to  ensure  that  such 
plans  are  terminated  in  accordance  with 
Title  IV  of  the  Act. 

The  PBGC  notes  that  insurance 
companies  compete  with  each  other  in 
the  variety  of  annuity  products  offered, 
in  the  price  of  these  products,  and  in  the 
quality  of  their  service.  This  competition 
has  generally  benefited  plan 
participants.  The  PBGC’s  entry  into  the 
insurance  market  could  adversely  affect 
the  market  and  ultimately  be 
detrimental  to  participants  of  terminated 
plans. 

A  few  comments,  however,  objected 
to  Alternative  II  on  the  ground  that  it 
“provides  no  incentive  for  seeking 
competitive  bidding.”  The  comments 
were  particularly  concerned  that  a  plan 
administrator  might  not  seek  a  better 
bid  after  obtaining  a  bid  so  high  that 
although  the  plan  could  afford  to  pay  all 
benefits  in  priority  categories  1  through 
4  using  that  bid,  the  plan  would  have  no 
remaining  assets  to  provide  benefits  in 
priority  categories  5  or  6.  In  response, 
the  PBGC  points  out  that  plan 
administrators  have  a  fiduciary 
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obligation  to  act  in  the  best  interests  of 
all  plan  participants.  The  PBGC  believes 
that  this  obligation  would,  in  the 
situation  described  above,  compel  a 
plan  administrator  to  seek  better  bids  if 
he  or  she  had  reason  to  think  that  they 
were  available.  Moreover,  the  PBGC 
reserves  the  right  to  request  bids  from 
an  insurer  or  insurers  on  behalf  of  any 
plan  (f  2615.14(b)). 

Although  the  PBGC  is  convinced  that 
adoption  of  Alternative  II  will  generally 
woric  to  the  advantage  of  all  parties 
involved  in  plan  terminations,  the  PBGC 
is  somewhat  concerned  about 
Alternative  II  as  applied  to  certain  small 
pension  plans.  If  experience  under  this 
regulation  indicates  that  plan 
administrators  of  small  pension  plans 
are  not  able  to  obtain  annuities  at 
reasonable  cost,  the  PBGC  may  consider 
providing  a  special  procedure  to  help 
small  plans  do  so.  The  PBGC  is 
interested  in  learning  of  any  difficulties 
administrators  of  small  plans  have  in 
closing  out  their  plans  under  this 
regulation. 

The  Annuity  Requirement 

Basic  to  the  proposed  regulation  was 
the  requirement  that  a  participant  with  a 
benefit  payable  as  an  annuity  under  a 
terminating  plan  receive  that  benefit  in 
annuity  form,  unless  the  participant 
elected  another  form  of  distribution 
provided  by  the  plan  (proposed 
9  2615.3). 

Of  the  18  comments  received,  only 
one  disagreed  with  the  requirement  that 
annuity  benefits  be  provided  in  annuity 
form,  stating  that  “(t]he  failure  of  the 
statute  to  specifically  impose  such  a 
requirement  indicates  that  Congress  had 
no  intention  to  alter  the  common  and 
longstanding  practice  of  allowing  lump 
sum  distributions  upon  termination  of  a 
plan.”  The  PBGC  has  reviewed  the 
annuity  requirement  in  light  of  the  above 
comment  and  believes  that  the 
requirement  is  necessary  to  implement 
Title  IV  of  the  Act.  A  major  purpose  of 
Title  IV  is  “to  provide  for  the  timely  and 
uninterrupted  payment  of  pension 
benefits  .  .  (Section  4002(a)(2)  of  the 
Act.)  A  pension  is  a  retirement  annuity. 
It  would  be  inconsistent  with  the  Act  for 
the  PBGC  to  grant  a  plan  administrator 
the  discretion  to  deprive  a  participant 
entitled  to  a  retirement  annuity  of  that 
annuity.  Moreover,  the  PBGC  notes  that 
the  annuity  requirement  does  not 
preclude  lump  sum  payments.  The 
proposal  provided  that,  notwithstanding 
the  annuity  requirement,  a  participant 
could  elect  to  receive  his  or  her  benefit 
in  an  alternative  form  provided  by  the 
plan;  the  final  regulation  contains  this 
and  two  additional  exceptions  to  the 


annuity  requirement  (9  2615.4(b))  (see 
discussion  below). 

To  ensure  the  timely  and 
uninterrupted  payment  of  benefits 
required  to  be  provided  in  annuity  form, 
the  proposal  required  that  the  benefits 
be  provided  by  the  PBGC  or  purchased 
from  an  insurance  carrier  (proposed 
9  2615.3(a)).  A  few  comments 
questioned  this  rule  and  suggested  that 
continuation  of  the  plan’s  trust  and 
periodic  payment  of  benefits  from  the 
trust  might,  in  some  circumstances,  be 
more  advantageous  to  participants. 

In  response,  the  PBGC  notes  that 
continuation  of  the  trust  of  a  terminated 
plan  could  result  in  a  violation  of  the 
allocation  rules  set  forth  in  section  4044 
of  the  Act  Those  rules  establish  six 
categories  of  plan  benefits  and  require 
that  assets  be  allocated  to  benefits  in 
the  higher  priority  categories  before  the 
assests  are  allocated  to  benefits  in 
lower  priority  categories.  If  a  plan’s  trust 
were  continued,  older  participants  with 
benefits  in  priority  category  5  that  were 
funded  on  the  allocation  date  might 
retire  and  begin  receiving  their  benefits 
before  all  benefits  in  higher  categories 
payable  to  younger  participants  has 
been  paid.  If  the  trust  should  then  suffer 
losses,  there  might  not  be  sufficient 
assets  to  pay  the  benefits  in  the  higher 
priority  categories.  Thus,  since  the 
continuation  of  the  trust  of  a  terminated 
plan  would  not  ensure  payment  of 
benefits  in  the  manner  required  by 
section  4044  of  the  Act,  the  PBGC  will 
not  permit  the  annuity  requirement  to  be 
satisfied  by  continuation  of  the  trust. 

As  noted  above,  however,  the 
requirement  that  benefits  payable  as 
annuities  be  provided  in  annuity  form, 
either  by  the  PBGC  or  through  the 
purchase  of  annuity  contracts  from  an 
insurer,  does  not  preclude  a  participant 
from  electing  another  form  of 
distribution  provided  by  the  plan. 
Examples  of  such  alternative  forms  of 
distribution  are  a  single  installment 
payment,  transfer  of  the  value  of  the 
benefit  to  an  individual  account  plan,  or 
continued  participation  by  the 
participant  in  a  trust  after  the  date  of 
plan  termination.  Thus,  continuation  of 
the  trust  is  permissible,  but  only  in  the 
limited  circumstances  where  the  plan 
provides  for  such  an  option  and  the 
participant  has  elected  that  option.  In 
connection  with  this  issue,  it  should  be 
noted  that  a  trust  will  not  continue  to  be 
tax-exempt  unless  it  maintains  its 
qualified  status  under  section  401  of  the 
Internal  Revenue  Code  of  1954,  as 
amended. 

Two  comments  that  addressed  the 
requirement  that  annuity  contracts  be 
purchased  from  an  insurer  were 
concerned  about  the  possibility  that  the 


insurer  might  become  insolvent. 
Specifically,  the  comments  expressed 
uncertainty  as  to  whether  the  PBGC 
would  provide  benefits  to  participants 
or  beneficiaries  of  a  terminated  plan 
that  closed  out  under  a  Notice  of 
Sufficiency  if  the  insurance  company 
from  which  annuity  contracts  had  been 
purchased  should  prove  to  be  unable  to 
meet  its  obligations.  The  PBGC  does  not 
believe  that  the  concern  expressed  by 
the  comments  is  warranted. 

Under  the  regulation,  an  “insurer”  is 
“a  company  authorized  to  do  business 
as  an  insurance  carrier  under  the  laws 
of  a  State  or  the  District  of  Columbia” 

(9  2615.2).  Such  companies  are  subject 
to  strict  statutory  requirements  and 
administrative  supervision.  In  fact,  the 
reason  insurance  companies  are  so 
extensively  regulated  is  to  ensure  that 
their  obligations  can  be  satisfied. 
However,  in  the  unlikely  event  that  an 
insurance  company  should  fail  and  its 
obligations  cannot  be  satisfied  [e.g., 
through  a  reinsurance  system),  the 
PBGC  would  provide  the  necessary 
benefits. 

Finally,  the  PBGC  emphasizes  that, 
except  with  respect  to  early  retirement 
benefits,  the  annuity  requirement  can  be 
satisfied  only  by  the  purchase  of  annuity 
contracts  from  an  insurer.  The  PBGC 
will,  however,  provide  for  the  payment 
of  an  early  retirement  annuity  benefit  if 
the  conditions  of  Subpart  D  of  the 
regulation  are  met  To  avoid  any 
misunderstanding  regarding  this  matter, 
the  final  regulation  states  that  "any 
benefit  that  is  payable  as  an  annuity 
under  the  provisions  of  the  plan  must  be 
provided  in  annuity  form,  either  through 
the  purchase  from  an  insurer  of  a 
contract  to  provide  die  annuity  or  by  the 
PBGC  under  Subpart  D  of  this  part.” 

(§  2615.4(a)). 

Exceptions  to  the  Annuity  Requirement 

One  comment  stated  that  the  annuity 
requirement  appears  to  be  inconsistent 
with  9  2605.8(b)  of  the  PBGC’s 
Guaranteed  Benefits  regulation  (Part 
2605  of  this  chapter).  Section  2605.8(a) 
provides,  inter  alia,  that  the  PBGC  will 
not  guarantee  or  pay  a  benefit  payable 
in  a  single  installment,  but  will  instead 
guarantee  and  pay  the  equivalent 
benefit  payable  in  periodic  installments. 
Section  2605.8(b)  provides  that  there  are 
three  situations  where  Paragraph  (a)  of 
that  section  does  not  operate  to  preclude 
single  installment  payments.  Only  two 
of  the  situations  are  relevent  to  plans 
that  close  out  under  a  Notice  of 
Sufficiency.  First,  if  the  value  of  a 
guaranteed  benefit  is  $1,750  or  less,  the 
benefit  may  be  paid  in  a  single 
installment.  To  conform  to  this  rule, 

§  2615.4(b)(2)  of  this  regulation  permits  a 
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plan  administrator  to  cash  out  a 
participant  or  beneficiary  whose  annuity 
is  worth  less  than  $1,750.  Second, 

§  2605.8(b)  of  the  Guaranteed  Benefits 
regulation  provides  that  a  participant  of 
a  plan  that  is  closing  out  under  a  Notice 
of  Sufficiency  may  receive  his  or  her 
benefit  in  a  single  installment  if  the  plan 
so  provides.  The  final  regulation,  like 
the  proposal  recognizes  this  exception 
to  the  annuity  requirement 
(5  2615.4(b)(3)). 

The  final  regulation  contains  one 
other  exception  to  the  annuity 
requirement.  A  benefit  that  is  payable 
as  an  annuity  under  the  provisions  of  a 
plan  may  nevertheless  be  paid  in  a 
single  installment  if  the  monthly  amount 
of  the  benefit  is  less  than  the  amount 
normally  provided  by  an  insurer.  Thus, 
if  the  value  of  a  benefit  payable  as  an 
annuity  is  greater  than  $1,750,  but  the 
plan  administrator  is  unable  to  purchase 
a  contract  to  provide  the  annuity 
because  the  monthly  amount  of  the 
benefit  is  less  than  that  normally 
provided  by  an  insurer,  the  benefit  may 
be  paid  in  a  single  installment 
(5  2615.4(b)(1)). 

Participant  Elections 

As  noted  above,  the  proposed 
regulation  provided  that, 
notwithstanding  the  annuity 
requirement,  “a  participant  with  a 
benefit  payable  as  an  annuity  under  the 
plan  may  elect  to  receive  his  or  her 
benefit  in  an  alternative  form  provided 
by  the  plan”  (proposed  §  2615.3(b)). 
Proposed  §  2615.5(d)(2)  required  that  the 
plan  administrator  provide  participants 
with  certain  information  respecting  the 
right  of  election  before  any  election  is 
made. 

The  PBGC  has  restructured  and  made 
some  changes  in  these  provisions.  A 
new  S  2615.4(b)(3)  provides  that, 
notwithstanding  the  annuity 
requirement,  a  benefit  that  is  payable  as 
an  annuity  need  not  be  provided  in 
annuity  form  if  the  plan  provides  for  an 
alternative  form  of  distribution  and  the 
plan  administrator  submits  a  statement 
to  the  PBGC  certifying  that  the 
participant  elected,  in  writing,  the 
alternative  form  of  distribution.  The 
plan  administrator’s  statement  must  also 
certify  that  the  participant  was  notified, 
in  writing,  before  he  or  she  made  the 
election,  that  the  election  would  not  be 
given  effect  unless  the  plan  should  close 
out  under  a  Notice  of  Sufficiency,  and 
that  the  PBGC  does  not  guarantee  the 
benefit  payable  in  fbe  alternative  form. 
Like  the  proposal,  the  final  regulation 
requires  the  plan  administrator  to  inform 
the  plan  participant  of  any  risks 
attendant  to  a  non-annuity  form  of 
distribution.  For  example,  if  an 


alternative  form  of  distribution  provided 
by  a  plan  is  continued  participation  in  a 
trust  after  plan  termination,  the  plan 
administrator  must  inform  the 
participant  that  the  trust  could  suffer 
losses  and  be  unable  to  provide  the 
benefit  to  which  the  participant  was 
entitled  at  termination. 

Unlike  the  proposal,  the  final 
regulation  also  requires  the  plan 
administrator  to  certify  that  the 
participant  was  informed,  in  writing, 
before  making  the  election,  of  the 
estimated  amounts  of  the  annuity  and  of 
the  alternative  form  of  distribution.  The 
PBGC  believes  that  this  requirement  is 
necessary  in  order  to  ensure  that 
participants  will  have  enough 
information  to  make  a  reasoned 
election. 

The  PBGC  will  not  issue  a  Notice  of 
Sufficiency  with  respect  to  a  plan  that  is 
going  to  provide  benefits  in  a  non¬ 
annuity  form  unless  it  receives  the 
certified  statement  described  above 
(S  2615.12(a)). 

A  number  of  comments  addressed  the 
issue  of  participant  elections  of  non¬ 
annuity  benefit  forms.  One  comment 
suggested  that  the  regulation  “permit  the 
plan  administrator  to  impose  a 
reasonable  time  limit  by  which  elections 
must  be  made  in  order  that  the  plan  may 
then  proceed  within  the  time  frame 
imposed  by  the  regulation.”  In  response, 
the  PBGC  notes  that  the  regulation  does 
not  prohibit  a  plan  administrator  from 
requiring  that  participants  make  their 
elections  within  a  certain  period  of  time. 
In  fact,  as  the  comment  indicated,  a  plan 
administrator  will  probably  find  it  useful 
to  set  a  time  limit  on  participant 
elections,  so  that  the  plan  administrator 
can  proceed  within  the  time  frame 
established  by  the  regulation.  The  PBGC 
does  not  believe,  however,  that  it  is 
necessary  for  this  regulation  expressly 
to  authorize  plan  administrators  to  do 
this. 

Another  comment  noted  that  some 
pension  plans  provide  that  a 
participant’s  election  of  a  form  of 
distribution  other  than  an  annuity  is 
subject  to  the  approval  of  the  plan 
administrator  or  trustee.  The  comment 
was  concerned  about  the  possible  effect 
of  the  proposal  on  such  plan  provisions. 
It  was  not  the  PBGC’s  intention  to  alter 
participant  election  provisions  such  as 
those  described  by  the  eomment,  and 
the  language  of  the  participant  election 
provision  of  the  final  regulation  has 
been  changed  from  that  of  the  proposal 
to  remove  any  ambiguity  that  might 
have  existed  on  this  point 
(§  2615.4(b)(3)). 


Required  Form  of  Annuity 

The  proposal  stated  that  “the  form  of 
annuity  that  must  be  provided  is  an 
optional  form  of  annuity  contained  in 
the  plan  elected  by  the  participant 
before  the  date  of  plan  termination,  or  if 
no  optional  form  has  been  elected,  the 
form  that  would  be  paid  upon 
retirement”  (proposed  3  2615.3(a)).  One 
comment  suggested  that  this  provision 
may  be  "unduly  restrictive”  in  requiring 
that  an  election  of  an  optional  form  of 
annuity  be  made  prior  to  plan 
termination.  The  comment  notes  that 
insurance  companies  “offer  annuities 
which  allow  the  annuitant  to  defer  until 
the  date  of  annuitization  the  form  of 
annuity  pursuant  to  which  his  benefits 
will  be  paid.”  The  PBGC  believes  that 
the  flexibility  recommended  by  the 
comment  would  be  to  the  advantage  of 
plan  participants  and  has  changed  the 
final  regulation. 

Section  2615.4(c)  of  the  final 
regulation  provides  that  the  plan 
administrator  may  honor  a  post¬ 
termination  election  of  an  optional 
annuity  form  payable  under  the  plan,  if 
the  value  of  the  annuity  in  the  optional 
form  in  no  greater  than  the  value  of  the 
annuity  in  the  form  to  which  the 
participant  was  entitled  on  the  date  of 
termination.  The  plan  administrator  may 
wish  to  consult  with  the  Internal 
Revenue  Service  as  to  whether  elections 
under  this  provision  are  consistent  with 
Internal  Revenue  Service  rules  in  a 
particular  case. 

Section  2615.4(c)  further  provides  that 
the  plan  administrator  may  purchase  an 
annuity  which  permits  the  participant  to 
elect  to  receive  his  or  her  benefit  in  a 
form  that  is  provided  by  the  plan  or  that 
provides  for  a  series  of  periodic 
payments  for  the  life  of  the  participant 
or  beneficiary,  if  the  right  of  election 
does  not  increase  the  cost  of  the 
annuity. 

Subpart  B — Procedure  for 
Demonstrating  Whether  a  Plan  Will  Be 
Sufficient 

Basic  Test 

Proposed  §  2615.5(d)  prescribed  the 
method  for  demonstrating  sufficiency, 
and  this  method  has  been  retained  in  the 
final  regulation  (§  2615.12).  The  basic 
test  is  whether  the  assets  expected  to  be 
available  for  allocation  on  the  date  of 
distribution  exceed  the  estimated 
liability  of  the  plan  for  benefits  in 
priority  categories  1  through  4  as  of  the 
date  of  distribution.  Section  2615.12 
provides  that  the  plan  administrator 
must  submit  to  the  PBGC  the  valuation 
of  plan  assets  and  benefits,  made  in 
accordance  with  §§  2615.13  and  2615.14. 
The  valuation  date  prescribed  by 
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99  2815.13  and  2815.14  is  the  date  the 
plan  administrator  proposes  to 
distribute  the  assets  of  the  plan.  Section 
2615.12(a]  provides  that  the  proposed 
date  of  distribution  may  be  no  earlier 
than  30  days  after  the  date  the  PBGC 
receives  the  valuation  information.  On 
the  basis  of  the  valuations,  the  PBGC 
will  issue  the  plan  a  Notice  of 
Sufficiency  or  a  Notice  of  Inability  to 
Determine  Sufficiency. 

Time  Limits 

Section  2515.5(d)(1)  of  the  proposed 
regulation  provided  that  the  procedure 
for  demonstrating  sufficiency  “shall  be 
completed  within  ninety  (90)  days  of  the 
proposed  date  of  termination,  unless 
upon  the  written  request  of  the  plan 
administrator,  the  PBGC  shall  grant  an 
extension  of  time  for  completing  the 
procedure."  The  PBGC  reviewed  this 
provision  in  light  of  its  experience  in 
processing  cases  since  the  issuance  of 
the  proposal  and  concluded  that  the 
time  limit  prescribed  by  the  proposal 
might  not  be  realistic.  Accordingly,  the 
final  regulation  provides  that  a  plan 
administrator  must  complete  the 
procedure  for  demonstrating  whether 
the  plan  will  be  sufficient  no  later  than 
120  days  after  the  date  he  or  she  is 
notified  that  the  plan  is  not  clearly 
insufficient  (9  2615.12(c)). 

The  PBGC  believes  that  under  the 
final  regulation  plan  administrators  will 
generally  have  ample  time  to  complete 
the  procedure.  However,  the  PBGC  may, 
upon  good  cause  shown,  grant  an 
extension  of  time  if  a  request  for  an 
extension  is  made  before  the  expiration 
of  the  120-day  period.  A  request  for  an 
extension  must  be  in  writing  and  state 
why  additional  time  is  needed  and  the 
amount  of  additional  time  requested 
(9  2615.6).  i 

Certifications 

The  proposal  provided  that  the  PBGC 
would  not  issue  a  Notice  of  Sufficiency 
unless  an  enrolled  actuary  certified:  (1) 
that  the  value  of  plan  assets  expected  to 
be  available  for  allocation  on  the  date  of 
distribution  equalled  or  exceeded  the 
estimated  value  of  plan  benefits  in 
priority  categories  1  through  4  as  of  that 
date;  and  (2)  that  the  benefits  payable 
under  the  plan  were  properly  computed 
and  their  values  properly  determined 
(proposed  99  2615.5  (d)(3)  and  (5)). 
Proposed  9  2615.5  (d)(3)  did,  however, 
provide  that  the  PBGC  could  waive  the 
requirement  of  the  enrolled  actuary's 
certification.  9 

One  comment  suggested  that  routine 
waivers  be  granted  in  specified  cases 
[e.g..  in  the  case  of  certain  small  pension 
plans).  The  PBGC  has  reviewed  this 
issue  in  light  of  the  comment  and  in  light 


of  the  fact  that  the  PBGC  requires  the 
plan  administrator  of  a  terminating  plan 
to  submit  to  the  PBGC  all  pertinent  plan 
data.  As  a  result  of  this  review,  the 
PBGC  has  decided  to  eliminate  the 
requirement  for  an  actuary's 
certification.  The  PBGC  believes  that, 
while  the  requirement  would  be  useful, 
it  is  not  absolutely  necessary  in  view  of 
the  requirement  that  the  pertinent  data 
be  submitted  to  the  PBGC.  Additionally, 
the  cost  of  obtaining  an  enrolled 
actuary’s  certification  might  be  unduly 
burdensome  for  some  plans. 

While  the  final  regulation  does  not 
require  an  enrolled  actuary’s 
certification,  it  does,  unlike  the  proposal, 
require  that  the  plan  administrator 
certify  that  all  information  submitted 
pursuant  to  the  procedure  for 
demonstrating  whether  the  plan  will  be 
sufficient  is  true  and  correct  to  the  best 
of  [the  plan  administrator's]  knowledge 
and  belief”  (9  2615.12(d)). 

Expedited  Processing 

The  PBGC  recognizes  that  there 
undoubtedly  will  be  cases  where  a  plan 
administrator  knows,  before  submitting 
a  Notice  of  Intent  to  Terminate  a  plan  to 
th  PBGC,  that  he  or  she  will  be  required 
to  follow  the  procedures  set  forth  in 
Subpart  B  for  demonstrating  sufficiency. 
In  such  cases,  a  plan  administrator  may 
wish  to  expedite  the  termination 
process.  In  fact,  one  comment  suggested 
that  the  regulation  include  a  special 
procedure  for  “expeditious  processing" 
of  certain  plans.  The  PBGC  believes  that 
the  suggestion  is  a  good  one  and. 
accordingly,  has  provided  that  a  plan 
administrator  may,  at  the  same  time  he 
or  she  submits  the  Notice  of  Intent  to 
Terminate,  submit  all  information 
required  by  Subpart  B  of  the  regulation 
to  demonstate  whether  or  not  the  plan 
will  be  sufficient  (9  2615.12(e)). 

Value  of  Plan  Assets 

The  proposal  provided  that,  for  the 
purpose  of  applying  the  “sufficiency 
test”  described  above,  the  value  of  plan 
assets  expected  to  be  available  for 
allocation  on  the  date  of  distribution 
was  the  value  of  plan  assets  as  of  the 
date  of  plan  termination,  reduced  by  all 
liabilities,  expenses,  fees  and  other 
costs  incurred  after,  or  unpaid  as  of,  the 
date  of  termination  (proposed 
§  2615.5(d)(3)).  One  comment  objected  to 
the  fact  that  under  proposed 
§  2615.5(d)(3),  interest  earned  by  plan 
assets  subsequent  to  the  date  of  plan 
termination  and  prior  to  the  date  of 
distribution  could  not  be  taken  into 
account  in  determining  whether  a  plan 
will  receive  a  Notice  of  Sufficiency.  The 
comment  stated  that  ”[f]ailure  to  take 
interest  earnings  into  account  could 


result  in  plans  being  considered 
insufficient  even  though  they  actually 
hold  assets  capable  of  providing  all 
benefits  in  categories  (1)  through  (4)." 

The  PBGC  has  reviewed  this  issue  in 
light  of  the  comment  and  has  changed 
the  final  regulation. 

A  new  9  2615.13(a)  provides  that,  for 
the  purpose  of  demonstrating  whether  a 
plan  will  be  sufficient  the  plan 
administrator  shall  estimate  the  value  of 
the  plan's  assets  as  of  the  date  he  or  she 
proposes  to  distribute  the  assets.  The 
estimate  shall  be  based  on  the  most 
recent  financial  statements,  accounting 
reports  and  other  relevant  records  of  the 
plan's  financial  condition.  If,  however, 
the  PBGC  determines  that  the  estimate 
is  based  on  inadequate  or  outdated 
information,  the  PBGC  may  require  that 
the  plan  administrator  obtain  a  current 
valuation.  Section  2615.13(a)  further 
provides  that  the  “estimate  shall  include 
an  adjustment  for  changes  in  the  value 
of  the  assets  expected  to  occur  prior  to 
the  date  the  plan  administrator  proposes 
to  distribute  the  assets.”  However,  to 
help  ensure  that  an  adjustment  for 
projected  earnings  is  not  unrealistically 
optimistic,  the  regulation  also  provides 
that  such  an  adjustment  may  not  be 
based  on  a  rate  of  return  that  is  higher 
than  the  PBGC's  interest  rate  for  valuing 
immediate  annuities  set  forth  in 
Appendix  B  of  Part  2610  of  this  chapter. 

The  PBGC  has  made  two  other 
changes  in  the  rules  govening  the 
method  of  valuing  a  plan’s  assets  for  the 
purpose  of  applying  the  sufficiency  test. 
First,  9  2815.5(d)(3)  of  the  proposal 
provided  that  “a  legally  binding  and 
enforceable  promise  by  an  employer 
made  before  the  date  of  plan 
termination  to  pay,  on  the  date  of 
distribution,  any  sum  necessary  to  make 
the  plan  sufficient  will  be  considered  a 
plan  asset  if  the  PBGC  determines  that 
the  fair  market  value  of  the  employer’s 
promise  is  adequate  to  render  die  plan 
sufficient"  Under  the  final  regulation, 
the  PBGC  will  not  determine  the  fair 
market  value  of  an  employer’s  promise* 
Rather,  the  PBGC  will  consider  the 
amount  described  in  an  employer’s 
commitment  to  be  a  plan  asset  for  the 
purpose  of  determining  whether  to  issue 
a  Notice  of  Sufficiency,  unless  it  appears 
that  the  employer  is  financially  unable 
to  satisfy  its  commitment  (9  2615.13(b)). 

Second,  the  PBGC  has  included  in  an 
appendix  to  the  final  regulation  the 
prescribed  form  for  an  employer's 
commitment  to  make  a  plan  sufficient 
Any  employer  who  wishes  to  make  such 
a  commitment  must  complete  and  sign  a 
copy  of  the  form  agreement  and  submit 
it  to  the  PBGC  prior  to  the  date  of 
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termination  proposed  in  the  Notice  of 
Intent  to  Terminate  the  plan. 

Value  of  Plan  Benefits 

The  PBGC  has  also  made  a  few 
changes  in  the  rules  prescribing  the 
method  of  valuing  a  plan's  benefits  for  . 
purposes  of  applying  the  sufficiency  test. 
For  purposes  of  applying  the  test,  the 
value  of  a  benefit  that  must  be  provided 
in  annuity  form  is  the  cost  of  buying  that 
benefit  from  an  insurer.  Accordingly,  the 
proposal  required  that  a  plan 
administrator  make  a  “reasonable 
effort  ...  to  obtain  a  qualifying  bid 
from  one  or  more  insurers  on  all  annuity 
benefits"  that  must  be  provided  in 
annuity  form  (proposed  S  2615.5(d)(3)). 

One  comment  was  concerned  about 
the  vagueness  of  the  requirement  that  a 
plan  administrator  make  a  “reasonable 
effort"  to  obtain  bids.  The  PBGC  shares 
this  concern  and  has  changed  the 
regulation  to  eliminate  the  vagueness. 
The  final  regulation  provides  that  a  plan 
administrator  must  obtain  a  qualifying 
bid  from  an  insurer  and  makes  it  clear 
that,  under  the  regulation,  the  plan 
administrator  need  obtain  only  one  bid 
unless  he  or  she  is  unable  to 
demonstrate  that  the  plan  will  be 
sufficient  using  that  bid.  If  the  plan 
administrator  is  unable  to  demonstrate 
sufficiency  using  the  bid  obtained,  he  or 
she  must  attempt  to  obtain  a  bid  under 
which  the  plan  will  be  sufficient 
(§  2615.14(b)(2)).  However,  in  no  event  is 
the  plan  administrator  required  to 
obtain  more  than  two  additional  bids.  In 
connection  with  this  rule,  the  PBGC 
notes  again  that  plan  administrators 
have  a  fiduciary  obligation  to  act  in  the 
best  interests  of  participants.  The  PBGC 
believes  that  this  obligation  would,  in 
some  circumstances,  require  a  plan 
administrator  to  “shop”  for  favorable 
bids. 

The  proposal  provided  that  a 
qualifying  bid  is  one  that,  inter  alia,  “[i]s 
exercisable  for  a  period  of  at  least  thirty 
(30)  days  after  notice  of  the  bid  is  given 
to  the  PBGC”  (proposed  §  2615.5(d)(3)). 
The  purpose  of  this  provision  was  to 
minimize  the  possibility  that  a  bid 
would  expire  before  the  plan 
administrator  could  exercise  it.  One 
comment  expressed  doubts,  however, 
that  the  provision  would  adequately 
accomplish  its  intended  purpose.  The 
PBGC  believes  that  the  concern 
expressed  by  the  comment  is  valid  and, 
in  response,  the  PBGC  has  changed  the 
final  regulation.  Section  2615.14(b)(1) 
provides  that  in  order  for  a  bid  to  be 
“qualifying"  it  must  be  exercisable  “for 
a  period  of  time  that  includes  the  date 
on  which  the  plan  administrator 
proposes  to  distribute  the  assets.” 


The  proposal  also  stated  that  a 
qualifying  bid  could  “not  include  the 
cost  of  providing  any  additional  benefits 
not  found  in  the  priority  categories 
contained  in  Part  2608  of  this  chapter.” 
(Proposed  S  2615.5(d)(3)).  The  PBGC 
reviewed  this  provision  and  has  decided 
that  it  was  misleading,  and  accordingly, 
it  has  been  deleted.  The  regulation 
requires  that;  to  determine  the  value  of 
benefits  in  priority  categories  1  through 
4  that  must  be  provided  in  annuity  form, 
the  plan  administrator  shall  obtain  a  bid 
to  provide  those  benefits.  The  value  of 
those  benefits  is  their  cost  under  the  bid. 
If  the  bid  covers  additional  benefits, 
only  that  portion  of  the  bid  applicable  to 
the  benefits  in  priority  categories  1 
through  4  is  necessary  for  the  valuation. 

In  connection  with  the  issue  of  bids, 
one  comment  stated  that  in  order  to  be 
able  to  offer  more  favorable  rates, 
insurers  should  not  be  required  “to 
assume  the  expense  of  making  the  basic 
calculation  necessary  to  determine  the 
benefits  to  be  insured  .  .  .  .”  The  same 
comment  further  stated  that  “it  is 
important  that  these  calculations  be 
made  by  one  person  so  that  all 
insurance  company  bids  will  be  on  the 
same  set  of  benefits  and,  thus, 
comparable.”  Another  comment 
suggested  that  it  would  expedite  the 
termination  process  if  the  PBGC 
required  that  insurers  submitting  bids 
“make  their  bids  on  each  plan  in  the 
form  of  purchase  rates  per  $1.00  of 
annuity  .  .  .  .”  The  PBGC  believes  that 
these  suggestions  have  merit.  In  fact,  the 
PBGC  stated  in  the  preamble  to  the 
proposal  that  in  many  cases  it  would  be 
desirable  for  bids  to  “contain  unit  rates 
for  purchasing  each  dollar  of  annuity.” 
The  PBGC  also  believes,  however,  that 
implementation  of  these  suggestions  is 
beyond  the  scope  of  this  regulation.  In 
drafting  this  regulation,  the  PBGC  has 
tried,  to  the  extent  possible  consistent 
with  its  statutory  obligations,  to  limit  its 
involvement  with  the  workings  of  the 
private  market  The  PBGC  does  not 
believe  that  it  is  necessary  to  include 
specific  provisions  in  the  regulation  to 
ensure  that  plan  administrators  and 
insurance  companies  will  conduct 
business  as  efficiently  as  possible. 

Finally,  the  method  prescribed  by  the 
final  regulation  for  valuing  non-annuity 
benefits  for  the  purpose  of  applying  the 
sufficiency  test  differs  somewhat  from 
that  set  forth  in  the  proposal.  The 
changes  were  made  in  view  of  changes 
being  made  in  the  Valuation  of  Plan 
Benefits  regulation,  (Part  2610  of  this 
chapter)  and  in  an  effort  to  make  the 
termination  process  easier.  A  new 
§  2615.14(d)  provides  that  the  value  of 
non-annuity  benefits  shall  be 


determined  in  accordance  with  Subpart 
B  of  the  Valuation  of  Plan  Benefits 
regulation  as  of  the  date  the  plan 
administrator  proposes  to  distribute  the 
assets.  The  plan  administrator  may 
estimate  this  value  on  the  basis  of  the 
latest  actuarial  report.  If,  however,  the 
PBGC  determines  that  the  estimate  is 
based  upon  inadequate  or  outdated 
information,  the  PBGC  may  require  that 
the  plan  administrator  obtain  a  current 
valuation. 

Subpart  C — Procedure  for  Closing  Out 
the  Plan 

Inability  to  Provide  Benefits 

The  proposal  provided  that  “[i]f  at 
any  time  after  issuance  of  a  Notice  of 
Sufficiency  the  plan  administrator 
discovers  that  the  plan  assets  available 
for  allocation  are  insufficient  to  provide 
all  benefits  in  priority  categories  1 
through  4,  the  plan  administrator  shall 
immediately  notify  the  PBGC.” 

(Proposed  S  2615.6(d)).  Section 
2615.22(a)  of  the  final  regulation 
includes  this  provision  and,  in  addition, 
provides  that  upon  discovering  that'the 
plan’s  assets  are  insufficient  to  provide 
the  necessary  benefits,  the  plan 
administrator  shall  take  no  further 
action  to  close  out  the  plan.  Section 
2615.22(a)  also  provides  that  when  the 
PBGC  receives  the  notification  referred 
to  above,  it  shall  revoke  the  Notice  of 
Sufficiency  and  proceed  to  place  the 
plan  into  trusteeship. 

In  such  a  case,  the  employer  liability 
provisions  of  section  4062  of  the  Act 
apply.  For  the  purpose  of  calculating 
employer  liability  under  section  4062  of 
the  Act,  plan  assets  and  benefits  will  be 
valued  as  of  the  date  of  plan 
termination.  The  amount  promised  in  an 
employer’s  commitment  to  make  the 
plan  sufficient  as  provided  by 
§  2615.13(b)  of  the  regulation  will  not  be 
considered  a  plan  asset  for  the  purpose 
of  determining  liability  under  section 
4062.  (§  2615.22(b)). 

In  connection  with  the  issue  of 
employer  liability,  the  PBGC  points  out 
that  if,  on  the  date  of  plan  termination, 
the  employer  was  a  member  of  a  group 
of  trades  or  businesses  under  common 
control  as  described  in  Part  2612  of  this 
chapter,  all  members  of  the  controlled 
group  are  jointly  and  severally  liable 
under  section  4062  of  the  Act. 

Submission  of  Distribution  Information 
to  PBGC 

Section  2615.7  of  the  proposal  required 
that,  subsequent  to  the  distribution  of 
plan  assets,  the  plan  administrator 
submit  a  certified  statement  to  the  PBGC 
containing  certain  information  regarding 
each  participant  or  beneficiary  to  whom 
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distribution  was  made.  The  post¬ 
distribution  reporting  requirement  set 
forth  in  the  final  regulation  differs 
somewhat  from  that  of  the  proposal.  The 
provision  has  been  renumbered 
§  2615.23  and.  in  addition  to  the 
information  required  by  the  proposal,  it 
requires  that  the  plan  administrator 
inform  the  PBGC  of  the  place  or  places 
where  plan  records  will  be  held,  and  of 
the  name  of  the  insurer  from  which 
annuity  contracts  were  purchased  and 
the  policy  numberfs).  Additionally,  the 
plan  administrator  is  required  to  certify 
that  plan  assets  were  allocated  and 
distributed  in  accordance  with  Part  2608 
of  this  chapter. 

One  comment  suggested  that  the  post¬ 
distribution  reporting  required  by  the 
regulation  be  “coordinated”  with  the 
reporting  requirements  of  section  1031  of 
the  Act.  pertaining  to  annual  registration 
with  the  Secretary  of  Labor.  The  PBGC 
has  considered  the  suggestion,  and,  * 
because  of  differences  respecting  the 
timing  of  the  reports  required  by  the  two 
sections  and  the  information  involved, 
has  decided  against  adopting  it. 

Discussion  of  Miscellaneous  Comments 
Received 

Several  provisions  of  the  proposed 
regulation  made  reference  to  S  2610.3(c) 
of  the  proposed  Valuation  of  Plan 
Benefits  regulation,  which  was 
published  in  the  Federal  Register  on 
November  3. 1976  (41  FR  48498). 

Proposed  §  2610.3(c)  set  forth  rules  for 
computing  the  value  of  benefits  for 
purposes  of  demonstrating  sufficiency. 
The  PBGC  received  a  number  of 
comments  on  the  proposed  Sufficiency 
regulation  that  were  critical  of  proposed 
§  2610.3(c).  These  comments  will  be 
addressed  in  the  preamble  to  the  final 
Valuation  of  Plan  Benefits  regulation. 

One  comment  suggested  that  the 
PBGC  publish  guidelines  for  the  purpose 
of  informing  a  plan  administrator 
whether,  and  to  what  extent,  “a 
terminating  plan's  regular  periodic 
pension  payments  may  be  continued  to 
participants  previously  in  receipt  thereof 
and  participants  becoming  eligible 
therefor  during  the  various  periods  of 
time  involved  in  the  plan  termination 
process.”  The  PBGC  does  not  believe 
this  is  necessary  because  a  plan 
administrator  who  submits  a  Notice  of 
Intent  to  Terminate  a  plan  to  the  PBGC 
is  not  without  guidance  respecting  the 
payment  of  benefits  prior  to  the  date  of 
distribution.  After  the  PBGC  receives  a 
Notice  of  Intent  to  Terminate,  it 
routinely  informs  the  plan  administrator 
of  his  or  her  obligations  respecting  the 
payment  of  benefits  before  final 
distribution  of  plan  assets. 


In  consideration  of  the  foregoing, 
Chapter  XXVI  of  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
by  revising  Part  2615  to  read  as  follows: 

PART  2615-DETERMINATION  OF 
PLAN  SUFFICIENCY  AND 
TERMINATION  OF  SUFFICIENT  PLANS 

Subpart  A— General  Provisions 

Sec. 

2615.1  Purpose  and  scope 

2615.2  Definitions. 

2615.3  Determination  upon  receipt  of  Notice 
of  Intent  to  Terminate. 

2615.4  Requirement  for  annuities. 

2615.5  Submission  of  documents. 

2615.6  Extension  of  time. 

Subpart  B — Procedure  for  Demonstrating 
Whether  a  Plan  Will  Be  Sufficient 

2615.11  Purpose  and  scope. 

2615.12  Demonstration  of  sufficiency. 

2615.13  Value  of  plan  assets. 

2615.14  Value  of  plan  benefits. 

Subpart  C— Procedure  for  Closing  Out  the 
Plan 

2615.20  Purpose  and  scope. 

2615.21  Distribution  of  plan  assets. 

2615.22  Inability  to  provide  benefits. 

2615.23  Submission  of  distribution 
information  to  PBGC. 

Subpart  D — Early  Retirement  Benefits 
Provided  by  PBGC 

2615.30  Purpose  and  scope. 

2615.31  Conditions  for  payment  of  early 
retirement  benefits  by  PBGC. 

2615.32  Obtaining  the  benefit  from  PBGC. 
Appendix — Agreement  for  employer's 

commitment  to  make  a  plan  sufficient. 
Authority:  Secs.  4002(b)(3).  4041  and  4044, 
29  U.SC.  ft  1302, 1341  and  1344,  Pub.  L  93- 
406,  88  Stat.  1004, 1020-1021, 1025-27  (1974), 
as  amended  by  Secs.  403(1),  403(d)  and 
402(a)(7),  Pub.  L  96-364, 94  Stat.  1302, 1301, 
1299  (1980) 

Subpart  A— General  Provisions 

§  2615.1  Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this 
regulation  is  to  prescribe  the  rules  for 
determining  whether  a  terminated 
pension  plan  is  sufficient  and  the 
manner  of  proceeding  with  the 
termination  of  a  sufficient  plan. 

(b)  Scope.  This  part  applies  to  non¬ 
multiemployer  plans  for  which  a  Notice 
of  Intent  to  Terminate  is  filed  on  or  after 
the  effective  date  of  this  part 

§  2615.2  Definitions. 

“Act”  means  the  Employees 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980. 

“Date  of  termination”  means  the  date 
of  plan  termination  established  under 
section  4048  of  the  Act 
“Early  retirement”  means  retirement 
before  the  normal  retirement  age 
specified  in  the  plan. 


“Insurer”  means  a  company 
authorized  to  do  business  as  an 
insurance  carrier  under  the  laws  of  a 
State  or  the  District  of  Columbia. 

“Non-multiemployer  plan”  means  a 
pension  plan  described  in  section  * 
4021(a)  of  the  Act  that  is  maintained  by 
one  trade  or  business  (whether  or  not 
incorporated),  or  by  more  than  one  trade 
or  business  (whether  or  not 
incorporated),  all  of  which  are  under 
common  control  within  the  meaning  of 
Part  2612  of  this  chapter,  or  a  plan 
maintained  by  more  than  one  trade  or 
business  not  under  common  control  that 
is  not  a  multiemployer  plan  as  defined 
in  section  4001(a)(3)  of  the  Act 

“Notice  of  Inability  to  Determine 
Sufficiency"  means  a  notice  issued  by 
the  PBGC  that  it  has  determined  that  it 
is  unable  to  issue  a  Notice  of 
Sufficiency. 

“Notice  of  Intent  to  Terminate”  means 
a  notice  filed  with  the  PBGC  pursuant  to 
section  4041(a)  of  the  Act  and  Part  2604 
of  this  chapter. 

“Notice  of  Sufficiency”  means  a 
notice  issued  by  the  PBGC  that  it  has 
determined  that  plan  assets  are 
sufficient  to  discharge  when  due  all 
obligations  of  the  plan  with  respect  to 
benefits  in  priority  categories  1  through 
4  after  plan  assets  have  been  allocated 
to  benefits  in  accordance  with  section 
4044  of  the  Act  and  Part  2608  of  this 
chapter. 

“PBGC”  means  the  Pension  Benefit 
Guaranty  Corporation. 

“Priority  category"  or  “priority 
categories”  means  the  category  or 
categories  set  forth  in  §  4044(a)  of  the 
Act. 

“Sufficient  plan”  means  a  plan  which 
has  no  participants  entitled  to  receive 
benefits  in  priority  categories  1  through 
4,  or  a  plan  whose  assets  are  adequate 
on  the  date  they  are  distributed — 

(a)  To  purchase  from  an  insurer  those 
benefits  in  priority  categories  1  through 
4  that  are  required  by  §  2615.4(a)  to  be 
paid  as  annuities  (other  than  early 
retirement  benefits  to  be  provided  by 
the  PBGC  under  Subpart  D  of  this  part); 

(b)  To  purchase  from  the  PBGC  those 
early  retirement  benefits  in  priority 
categories  1  through  4  that  are  to  be 
provided  by  the  PBGC  under  Subpart  D 
of  this  part;  and 

(c)  To  pay  all  other  benefits  in  priority 
categories  1  through  4  in  single 
installments. 

§  26 1 5.3  Determination  upon  receipt  of 
Notice  of  Intent  to  Terminate. 

(a)  General  rule.  Except  as  provided 
in  Paragraph  (b)  of  this  section,  upon 
receipt  of  a  Notice  of  Intent  to 
Terminate  a  plan,  the  PBGC  shall 
determine,  on  the  basis  of  all  the  facts 
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and  circumstances  of  the  case,  whether 
the  plan  is  clearly  insufficient. 

(1)  If  the  PBGC  determines  that  the 
plan  is  clearly  insufficient,  the  PBGC 
will  issue  a  Notice  of  Inability  to 
Determine  Sufficiency  to  plan 
administrator  and  proceed  to  place  the 
plan  into  trusteeship  in  accordance  with 
section  4042  of  the  AL 

(2)  If  the  PBGC  determines  that  the 
plan  is  not  clearly  insufficient,  the  PBGC 
shall  inform  that  plan  administrator  that 
he  or  she  must  follow  the  procedure  set 
forth  in  Subpart  B  of  this  part  for 
demonstrating  whether  the  plan  will  be 
sufficient 

(b)  Special  rule.  The  PBGC  will, 
without  first  requiring  the  plan  , 
administrator  to  demonstrate  sufficiency 
under  Subpart  B  or  this  part,  issue  a 
Notice  of  Sufficiency  to  the  plan 
administrator,  directing  the  plan 
administrator  to  close  out  the  plan  in 
accordance  with  Subpart  C  of  this  part, 
if  the  plan  has  no  participants  entitled  to 
receive  benefits  in  priority  categories  1 
through  4. 

§  26 1 5.4  Requirement  for  annuities. 

(a)  General  rule.  Except  as  provided 
in  Paragaraph  (b)  of  this  section,  when  a 
plan  is  closed  out  under  Subpart  C  of 
this  part,  any  benefit  that  is  payable  as 
an  annuity  under  the  provisions  of  the 
plan  must  be  provided  in  annuity  form 
either  through  the  purchase  from  an 
insurer  of  of  a  contract  to  provide  the 
annuity  or  by  the  PBGC  under  Subpart  D 
of  this  part. 

(b)  Exceptions.  A  benefit  that  is 
payable  as  an  annuity  under  the 
provisions  of  a  plan  need  not  be 
provided  in  annuity  form  as  required  by 
Paragraph  (a)  of  this  section,  if — 

(1)  The  monthly  amount  of  the  benefit 
is  less  that  the  smallest  monthly  benefit 
amount  normally  provided  by  an 
insurer; 

(2)  The  present  value  of  the  benefit, 
determined  in  accordance  with  §  2610.26 
of  this  part,  is  $1,750  or  less;  or 

(3)  The  plan  provides  for  an 
alternative  form  of  distribution,  and  the 
plan  administrator  submits  a  writtern 
statement  to  the  PBGC  in  which  he  or 
she  certifies  that — 

(i)  The  participant  elected,  in  writing, 
the  alternative  form  of  distribution; 

(ii)  The  participant  was  informed  in 
writing,  before  he  or  she  made  the 
election,  of  the  estimated  amounts  of  the 
annuity  and  of  the  alternative  form  of 
distribution,  with  reference  to  any  risks 
attendant  to  the  alternative  form;  and 

(iii)  The  participant  was  notified,  in 
writing,  before  he  or  she  made  the 
election,  that  his  or  her  election  would 
not  be  given  effect  unless  the  plan 
should  close  out  under  a  Notice  of 


Sufficiency,  and  that  the  PBGC  does  not 
guarantee  the  benefit  payable  in  the 
alternative  form. 

(c)  Required  form  of  annuity.  The 
annuity  required  by  Paragraph  (a)  of  this 
section  must  be  purchased  in  the  form 
that  would  be  paid  under  the  plan  upon 
retirement,  unless  before  the  date  of 
termination,  the  participant  or 
beneficiary  elected  an  optional  form  of 
annuity  payable  under  the  plan;  if  such 
an  election  was  made,  the  annunity 
must  be  provided  in  the  optional  form 
elected.  This  paragraph  shall  not 
preclude  the  plan  administrator  from — 

(1)  Honoring  a  participant’s  post¬ 
termination  election  of  an  optional 
annuity  form  payable  under  the  plan,  if 
the  value  of  the  annuity  in  the  optional 
form  is  no  greater  that  the  value  of  the 
annuity  in  the  form  to  which  the 
participant  was  entitled  on  the  date  of 
plan  termination;  or 

(2)  Purchasing  an  annuity  which 
permits  the  participant  or  beneficiary  to 
elect  to  receive  his  or  her  benefit  in  a 
form  that — 

(i)  Is  provided  by  the  plan;  or 

(ii)  Provides  for  a  series  of  periodic 
payments  for  the  life  of  the  participant 
or  beneficiary,  if  the  right  of  election 
does  not  increase  the  cost  of  the 
annuity. 

§  26 1 5.3  Submission  of  documents. 

Any  document  or  information  required 
to  be  submitted  to  the  PBGC  under  this 
part  is  considered  submitted  on  the  date 
of  the  United  States  postmark  stamped 
on  the  cover  in  which  the  document  or 
information  is  mailed,  provided  that — 

(a)  The  postmark  was  made  by  the 
United  States  Postal  Service;  and 

(b)  The  document  was  mailed  postage 
prepaid,  properly  packaged  and 
addressed  to  the  PBGC. 

If  the  conditions  stated  in  both 
paragraphs  (a)  and  (b)  are  not  met,  the 
document  is  considered  submitted  on 
the  date  it  is  received  by  the  PBGC. 
Documents  received  after  regular 
business  hours  are  considered  submitted 
on  the  next  regular  business  day. 

§  2615.6  Extension  of  time. 

When  a  document  or  information  is 
required  under  this  part  to  be  submitted 
within  a  prescribed  period  of  time,  or 
when  action  is  required  to  be  taken 
within  a  prescribed  period  of  time,  an 
extension  of  time  will  be  granted  only 
upon  good  cause  shown  and  only  when 
the  request  for  an  extension  is  made 
before  the  expiration  of  the  time 
prescribed.  The  request  for  an  extension 
shall  be  in  writing  and  state  why 
additional  time  is  needed  and  the 
amount  of  additional  time  requested. 


Subpart  B — Procedure  for 
Demonstrating  Whether  a  Plan  Will  be 
Sufficient 

$2615.11  Purpose  and  scope.  .  .. 

This  subpart  sets  forth  the  procedure 
for  demonstrating  whether  a  plan  will 
be  sufficient.  Any  plan  administrator 
who  is  notified,  pursuant  to 
§  2615.3(a)(2),  that  the  plan  for  which  he 
or  she  filed  a  Notice  of  Intent  to 
Terminate  is  not  clearly  insufficient 
shall  follow  this  procedure. 

$  26 1 5. 1 2  Demonstration  of  sufficiency. 

(a)  General.  Within  the  time  limits 
prescribed  by  Paragraph  (c)  of  this 
section,  the  plan  administrator  shall 
submit  to  the  PBGC  the  asset  valuation 
data  required  by  §  2615.13(a),  the  benefit 
valuation  data  required  $  2615.14(a), 
and,  if  applicable,  the  certified 
statement  required  by  $  2615.4(b)(3).  The 
plan  administrator  shall  also  identify  the 
date  on  which  he  or  she  proposes  to 
distribute  the  assets  of  the  plan.  This 
date  may  be  no  earlier  than  30  days 
after  the  date  the  PBGC  receives  the 
information  required  by  this  paragraph. 

(b)  Notice  of  Sufficiency;  Notice  of 
Inability  to  Determine  Sufficiency.  If  the 
information  submitted  pursuant  to 
Paragraph  (a)  of  this  section 
demonstrates  that  the  value  of  plan 
assets  equals  or  exceeds  the  value  of 
plan  benefits  in  priority  categories  1 
through  4,  the  PBGC  will  issue  a  Notice 
of  Sufficiency  directing  the  plan 
administrator  to  close  out  the  plan  in 
accordance  with  Subpart  C  of  this  part. 
When  the  value  of  plan  assets  is  less 
than  the  value  of  plan  benefits  in 
priority  categories  1  through  4,  the  PBGC 
will  issue  a  Notice  of  Inability  to 
Determine  Sufficiency  and  proceed  to 
place  the  plan  into  trusteeship  in 
accordance  with  section  4042  of  the  Act. 

(c)  Time  limit.  The  plan  administrator 
shall  submit  the  information  required  by 
Paragraph  (a)  of  this  section  no  later 
than  120  days  after  the  date  he  or  she  is 
notified  pursuant  to  §  2615.3(a)(2)  that 
the  plan  is  not  clearly  insufficient. 

(d)  Plan  administrator’s  certification. 
The  plan  administrator  shall  certify  that 
all  information  submitted  pursuant  to 
Paragraph  (a)  of  this  section  is  true  and 
correct  to  the  best  of  his  or  her 
knowledge  and  belief. 

(e)  Special  rule  for  expedited 
processing.  A  plan  administrator  may 
submit  to  the  PBGC  all  information 
required  by  this  section  at  the  same  time 
that  he  or  she  submits  the  Notice  of 
Intent  to  Terminate. 

§  2615.13  Value  of  plan  assets. 

(a)  General.  The  plan  administrator 
shall  value  plan  assets  in  accordance 
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with  this  paragraph  and  shall  submit  to 
the  PBGC  the  valuation  and  data 
supporting  that  valuation.  The  plan 
administrator  shall  estimate  the  value  of 
plan  assets  as  of  the  date  he  or  she 
proposes  to  distribute  the  assets,  using 
the  valuation  methods  set  forth  in  Part 
2611  of  this  chapter.  The  estimate  shall 
be  based  on  the  most  recent  financial 
statements,  accounting  reports  and  other 
relevant  records  of  the  plan’s  financial 
condition.  If  the  PBGC  determines  that 
the  estimate  is  based  on  inadequate  or 
outdated  information,  the  PBGC  may 
require  the  plan  adminstrator  to  obtain  a 
current  valuation.  The  estimate  shall 
include  an  adjustment  for  changes  in  the 
value  of  the  assets  expected  to  occur 
prior  to  the  date  the  plan  administrator 
proposes  to  distribute  the  assets.  This 
adjustment  shall  include  reduction  by 
the  amount  (estimated,  when  necessary) 
of  all  expenses,  fees,  and  other 
liabilities  (including  benefit  payments 
due  before  the  date  the  plan 
administrator  proposes  to  distribute  the 
assets)  that  the  plan  has  incurred  or  will 
incur  prior  to  the  proposed  date  of 
distribution.  An  adjustment  for 
projected  earnings  may  not  be  based  on 
a  rate  of  return  that  is  higher  than  the 
interest  rate  for  valuing  PBGC's 
■  immediate  annuities  in  effect  on  the 
date  of  termination  set  forth  in 
Appendix  B  of  Part  2610  of  this  chapter. 

(b)  Commitment  to  make  the  plan 
sufficient.  Where  an  employer  makes, 
and  submits  to  the  PBGC  before  the  date 
of  plan  termination,  a  commitment,  in 
the  form  prescribed  in  the  appendix  to 
this  part,  to  pay  on  the  date  prescribed 
for  distribution  of  plan  assets  any  sum 
necessary  to  make  the  plan  sufficient, 
such  sum  will  be  considered  a  plan 
asset  for  the  sole  purpose  of  determining 
whether  to  issue  a  Notice  of  Sufficiency, 
unless  it  appears  that  the  employer  will 
not  be  able  to  satisfy  its  commitment. 

§  2615.14  Value  of  plan  benefits. 

(a)  General.  The  plan  administrator 
shall  determine  the  value  of  plan 
benefits  through  at  least  priority 
category  4  in  accordance  with 
Paragraphs  (b),  (c),  and  (d)  of  this 
section,  and  shall  submit  to  the  PBGC 
the  valuation  and  data  supporting  that 
valuation,  including  a  statement  of  the 
actuarial  assumptions  used  to  value  any 
benefits  that  are  not  required  by 

§  2615.4(a)  to  be  provided  in  annuity 
form. 

(b)  Benefits  required  to  be  provided  in 
annuity  form. 

(1)  The  plan  administrator  shall  obtain 
a  qualifying  bid  from  an  insurer  to 
provide  benefits  that  are  required  by 
§  2615.4(a)  to  be  provided  in  annuity 
form.  A  qualifying  bid  is  one  that — 


(1)  May  be  exercised  for  a  period  of 
time  that  includes  the  date  on  which  the 
plan  administrator  proposes  to 
distribute  the  assets  of  the  plan;  and 

(ii)  Is  for  single  premium 
nonparticipating  annuities  that  are  non- 
surrenderable. 

(2)  The  plan  administrator  is  not 
required  to  obtain  a  qualifying  bid  from 
more  than  one  insurer  unless  he  or  she 
is  unable  to  demonstrate  that  the  plan 
will  be  sufficient  using  that  bid.  If  the 
plan  administrator  is  unable  to 
demonstrate  sufficiency  using  the  bid 
obtained,  he  or  she  must  attempt  to 
obtain  a  qualifying  bid  under  which  the 
plan  will  be  sufficient.  However,  in  no 
event  is  the  plan  administrator  required 
to  obtain  more  than  two  additional 
qualifying  bids. 

(3)  The  PBGC  may.  in  any  case, 
request  a  bid  from  an  insurer  or  insurers 
on  behalf  of  a  plan 

(4)  The  value  of  the  benefits,  except 
for  those  early  retirement  benefits  that 
are  to  be  provided  by  the  PBGC 
pursuant  to  Subpart  D  of  this  part,  is  the 
cost  of  providing  the  benefits  under  the 
qualifying  bid,  if  only  one  qualifying  bid 
was  obtained.  If  more  than  one 
qualifying  bid  was  obtained,  the  value 
of  the  benefits  is  the  cost  of  providing 
the  benefits  under  the  lowest  qualifying 
bid,  except  that  the  plan  administrator 
may  use  a  qualifying  bid  that  is  not  the 
lowest  bid  if  he  or  she  demonstrates  to 
the  PBGC  that  use  of  that  bid  will  not 
adversely  affect  plan  participants. 

(c)  Early  retirement  benefits  to  be 
provided  by  the  PBGC.  The  value  of 
early  retirement  benefits  that  are  to  be 
provided  by  the  PBGC  pursuant  to 
Subpart  D  of  this  part  shall  be 
determined  in  accordance  with 

§  2610.25(b)(2)  of  this  chapter,  as  of  the 
date  the  plan  administrator  proposes  to 
distribute  the  assets. 

(d)  Benefits  that  are  not  required  to  be 
provided  in  annuity  form.  The  value  of 
benefits  that  are  not  required  by 

§  2615.4(a)  to  be  provided  in  annuity 
form  shall  be  determined  in  accordance 
with  §  2610.26  of  this  chapter  as  of  the 
date  the  plan  administrator  proposes  to 
distribute  the  assets.  The  plan 
administrator  may  estimate  this  value 
on  the  basis  of  the  latest  actuarial 
report,  but  if  the  PBGC  determines  that 
the  estimate  is  based  upon  inadequate 
or  outdated  information,  the  PBGC  may 
require  that  the  plan  administrator 
obtain  a  current  valuation. 

Subpart  C— Procedure  for  Closing  Out 
the  Plan 

§  2615.20  Purpose  and  scope. 

This  subpart  prescribes  the  procedure 
for  closing  out  a  plan  with  respect  to 


which  a  Notice  of  Sufficiency  has  been 
issued. 

{  2615.21  Distribution  of  plan  assets. 

Within  90  days  after  the  date  of  the 
Notice  of  Sufficiency,  the  plan 
administrator  shall  allocate  and 
distribute  plan  assets  in  accordance 
with  Part  2608  of  this  chapter  by — 

(a)  Purchasing  from  an  insurer 
contracts  to  provide  benefits  required  by 
§  2615.4(a)  to  be  provided  in  annuity 
form; 

(b)  Paying  to  the  PBGC  assets  equal  to 
the  value  of  any  early  retirement 
benefits  that  the  PBGC  is  to  provide 
under  Subpart  D  of  this  part;  and 

(c)  Providing  all  benefits  that  are  not 
required  by  $  2615.4(a)  to  be  provided  in 
annuity  form. 

§2615.22  Inability  to  provide  benefits. 

(a)  Revocation  of  Notice  of 
Sufficiency.  If  at  any  time  after  issuance 
of  the  Notice  of  Sufficiency,  the  plan 
administrator  discovers  that  the  plan 
assets  are  insufficient  to  provide  all 
benefits  in  priority  categories  1  through 
4,  the  plan  administrator  shall  take  no 
further  action  to  close  out  the  plan  and 
shall  immediately  notify  the  PBGC. 

Upon  receipt  of  the  notice,  the  PBGC 
shall  revoke  the  Notice  of  Sufficiency 
and  proceed  to  place  the  plan  into 
trusteeship. 

(b)  Employer  liability.  For  the  purpose 
of  calculating  employer  liability  under 
section  4062  of  the  Act  after  revocation 
of  the  Notice  of  Sufficiency,  plan  assets 
and  benefits  will  be  valued  as  of  the 
date  of  plan  termination.  The  amount 
promised  in  an  employer's  commitment 
to  make  the  plan  sufficient  as  provided 
by  §  2615.13(b)  shall  not  be  considered  a 
plan  asset  for  the  purpose  of 
determining  liability  under  section  4062 
of  the  Act. 

§  2615.23  Submission  of  distribution 
Information  to  PBGC. 

(a)  Within  60  days  after  the  plan 
administrator  has  completed  the 
distribution  of  assets,  he  or  she  shall 
submit  to  the  PBGC  a  statement  which 
shall  contain  the  following  information: 

(1)  For  each  participant  or  beneficiary 
to  whom  distribution  was  made — 

(i)  Name; 

(ii)  Address: 

(iii)  Telephone  number; 

(iv)  Sex; 

(v)  Date  of  birth; 

(vi)  Social  security  number; 

(vii)  The  amount  of  the  benefit 
provided  and.  unless  previously 
submitted,  the  basis  for  computing  the 
amount; 

(viii)  The  cost  of  providing  the  benefit; 
and 
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(ix)  The  form  in  which  the  benefit  was 
provided; 

(2)  If  annuity  contracts  were 
purchased  from  an  insurer,  the  name  of 
the  insurer  and  the  policy  number(s); 
and 

(3)  The  place  or  places  where  plan 
records  will  by  held. 

(b)  The  statement  shall  also  include  a 
certification  that — 

(1)  Plan  assets  were  allocated  and 
distributed  in  accordance  with  Part  2608 
of  this  chapter,  and 

(2)  All  information  provided  pursuant 
to  this  section  is  true  and  correct  to  the 
best  of  the  plan  administrator's 
knowledge  and  belief. 

Subpart  D— Early  Retirement  Benefits 
Provided  by  PBGC 

§  2615.30  Purpose  and  scope. 

The  purpose  of  this  subpart  is  to 
prescribe  the  conditions  under  which 
the  plan  administrator  of  a  terminating 
plan  may  arrange  for  the  PBGC  to 
become  responsible  for  the  payment  of 
early  retirement  benefits.  The  PBGC  will 
provide  benefits  under  this  subpart  for  a 
plan  that  closes  out  under  Subpart  C  of 
this  part,  to  the  extent  that  plan  assets 
have  been  allocated  to  the  benefit  under 
section  4044  of  the  Act. 

§  2615.31  Conditions  for  payment  of  early 
retirement  benefits  by  PBGC. 

The  PBGC  will  provide  early 
retirement  benefits  required  by 
§  2615.4(a)  to  be  provided  in  annuity 
form  for  all  participants  who  have  a 
nonforfeitable  right  to  an  early 
retirement  benefit  before  the  date  of 
plan  termination,  and  who  have  not 
retired  and  have  not  selected  a 
retirement  date  before  the  date  plan 
assets  are  distributed,  if  the  plan 
administrator  is  unable  to  obtain  a  bid 
that,  with  respect  to  all  such  benefits, 
reasonably  takes  into  account  the 
probability  that  participants  may  retire 
at  a  date  between  the  earliest  date  early 
retirement  benefits  may  be  received  and 
the  normal  retirement  date. 

§2615.32  Obtaining  the  benefit  from 
PBGC. 

The  PBGC  will  provide  benefits  to 
which  this  subpart  applies  if  the  plan 
administrator  of  a  terminating  plan 
notifies  the  PBGC  that  the  conditions  of 
§  2615.31  exist  and  pays  the  PBGC  the 
value  of  the  benefits  computed,  as  of  the 
date  of  distribution,  by  the  PBGC 
pursuant  to  Part  2610  of  this  chapter. 

The  PBGC  may  require  such  proof  as  it 
considers  necessary  that  the  conditions 


set  forth  in  §  2615.31  exist.  The  plan 
administrator  shall  furnish  any 
information  requested  by  the  PBGC  in 
order  for  it  to  calculate  and  pay  early 
retirement  benefits  pursuant  to  this 
subpart.  , 

Effective  date.  This  part  is  effective 
March  1, 1981.  The  effective  date  of  all 
record-keeping  and  reporting 
requirements  of  this  regulation  is  stayed 
beyond  the  March  1, 1981,  effective  date 
of  this  regulation  unless,  prior  to  such 
date,  PBGC  receives  approval  of  the 
Office  of  Management  and  Budget,  as 
required  under  44  USC,  Chapter  35. 

Upon  receipt  of  OMB  approval,  PBGC 
will  publish  announcement  of  that 
approval,  or  of  any  modifications  to 
meet  OMB  requirements,  and  these 
record-keeping  and  reporting 
requirements  will  become  effective  on 
the  later  of  March  1, 1981  or  the 
publication  of  such  announcement. 

Issued  at  Washington,  D.C.,  this  19th  day  of 
January,  1961. 

Ray  Marshall, 

Chairman,  Board  of  Pension  Benefit  Guaranty 
Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
approving  this  regulation  and  authorizing  its 
Chairman  to  issue  same. 

Henry  Rose, 

Secretary,  Pension  Benefit  Guaranty 
Corporation. 

Appendix — Agreement  for  Employer's 
Commitment  To  Make  Plan  Sufficient 

This  agreement,  by  and  between  the 
Pension  Benefit  Guaranty  Corporation  (the 

“PBGC”)  and - (the 

“Employer"),  shall  be  effective  as  of  the  last 
date  executed. 

Whereas,  the  PBGC  is  a  wholly  owned 
government  corporation  created  by  the 
Empolyee  Retirement  Income  Security  Act  of 
1974,  29  U.S.C.  §  1001  etseq.  (1976)  (amended 
by  Pub.  L  No.  96-364  (1980))  (the  “Act”). 

Whereas,  the  Employer  is  a  corporation 
organized  under  the  laws  of  the  State  of 
- ;  and 

Whereas,  effective  on  or  about 

- ,  19 - ,  the  Employer 

adopted  a  retirement  plan  for  certain  of  its 
employees,  which  plan  is  known  as 
- —  (the  "Plan");  and 

Whereas,  the  Kan  is  covered  by  the 
i  termination  insurance  provisions  of  Title  IV 
of  the  Act,  29  U.S.C.  §  1301  et  scq.\  and 

Whereas,  the  Kan  adminstrator  has  filed  or 
intends  to  file  a  Notice  of  Intent  to  Terminate 
the  Plan,  pursuant  to  Section  4041(a)  of  the 
Act.  29  U.S.C.  §  13419(a);  and 
|  Whereas,  the  Employer  wishes  the  Plan  to 
be  sufficient  for  purposes  of  Title  IV  of  the 
|  Act,  29  U.S.C.  §  1301  et  seq.\  and 
•  Whereas,  as  of  the  date  the  Employer  signs 


this  Agreement,  the  Employer  is  not  a  debtor 
in  a  bankruptcy  or  other  insolvency 
proceeding,  and  the  Employer  does  not 
anticipate  that  it  will  become  a  debtor  in 
such  a  proceeding, 

Now  Therefore,  in  consideration  of  the 
mutual  covenants,  promises  and  agreements 
contained  herein,  the  parties  hereto  agree  as 
follows: 

1.  The  Employer  promises  to  pay  to  the 
Plan,  on  or  before  the  date  prescribed  for 
distribution  of  Plan  assets  by  the  Plan 
administrator,  the  amount  necessary,  if  any. 
to  ensure  that,  on  the  date  the  Plan 
administrator  distributes  the  assets  of  the 
Plan,  the  Plan  is  able  to  provide  all  benefits 
described  in  Section  4044(a)(l}-(4)  of  the  Act. 
29  U.S.C.  §  1344(a)(lH4). 

2.  For  the  sole  purpose  of  determining 
whether  to  issue  a  Notice  of  Sufficiency  to 
the  Plan  administrator  pursuant  to  Section 
4041  (b)  of  the  Act,  29  U.S.C.  §  1341(b),  the 
PBGC  shall  deem  an  amount  equal  to  the 
amount  described  in  paragraph  1  to  be  a  Plan 
asset  available  for  allocation  among  the 
participants  and  beneficiaries  of  the  Kan,  in 
accordance  with  Section  4044  of  the  Act,  29 
U.S.C.  §  1344. 

3.  In  the  event  that  the  Plan  administrator 
receives  a  Notice  of  Sufficiency  from  the 
PBGC  and  does  not  distribute  the  assets  of 
the  Plan  within  the  period  of  time  prescribed 
by  the  PBGC,  the  PBGC  will  no  longer  deem 
the  amount  described  in  paragraph  1  to  have 
been  a  Plan  asset,  and  the  PBGC  may  revoke 
the  Notice  of  Sufficiency  and  proceed  to 
place  the  Plan  into  trusteeship  in  accordance 
with  Section  4042  of  the  Act,  29  U.S.C.  §  1342. 

4.  In  the  event  of  PBGC  trusteeship,  the 
Employer  shall  pay  to  the  PBGC  an  amount 
equal  to  the  excess  of — 

(a)  The  current  value,  on  the  date  the  PBGC 
becomes  trustee,  of  the  Plan's  benefits 
described  in  paragraph  1,  over 

(b)  The  current  value  of  the  Plan’s  assets 
allocable  to  such  benefits  on  the  date  the 
PBGC  becomes  trustee. 

even  if  such  amount  shall  exceed  30%  of  the 
Employer’s  net  worth;  in  addition,  the 
Employer  shall  pay  to  the  PBGC  the 
reasonable  costs  (including  attorneys'  fees)  of 
collecting  this  amount,  together  with  interest 
from  the  date  of  PBGC  trusteeship,  at  the  rate 
in  effect  under  Section  6621  of  the  Internal 
Revenue  Code,  26  U.S.C.  §  6621. 

The  values  referred  to  in  subparagraphs  (a) 
and  (b)  shall  be  determined  in  accordance 
with  the  applicable  PBGC  regulations  and 
procedures  in  effect  on  the  date  of  PBGC 
trusteeship. 

5.  The  Employer  shall  not  contest  any 
action  by  the  PBGC  or  its  representative(s)  to 
compel  the  Employer  to  pay  the  amount 
described  in  paragraph  4  on  the  ground  that 
such  amount  was  beyond  the  contemplation 
of  the  parties. 

6.  This  Agreement  shall  in  no  way  relieve 
the  Employer  of  its  obligations — 

(a)  To  pay  contributions  under  the  Plan, 
and 
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(b)  In  the  event  of  PBGC  trusteeship,  to  pay 
any  amount  due  to  the  PBGC  under  Section 
4082  of  the  Act  29  U.S.C.  f  1362  (although 
any  such  payment  shall  reduce,  by  an 
equivalent  amount,  the  Employer's  liability  to 
the  PBGC  under  paragraph  4  of  this 
Agreement). 

Date:  - 

By:  - 

Employer  - 

Date:-  ■  ■  - 

By.  - 

Pension  Benefit  Guaranty  Corp.,  2020  K 
Street  NW„  Washington.  D.C.  20008 

(Knowingly  and  willfully  making  false, 
ficitioas  or  fraudulent  statements  to  PBGC  is 
punishable  under  18  U.S.C.  1 1001.] 

(PR  Doc.  81-2985  Filod  1-27-81. 8  45  am| 
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